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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration, 
Employment  Standards  Administration 

Memorandum  of  Understanding 

The  Mine  Safety  and  Health 
Administration  (MSHA),  U.S. 
Department  of  Labor,  and  the 
Employment  Standards  Administration 
(ESA),  U.S.  Department  of  Labor,  are 
entering  into  this  agreement  in  order  to 
provide  a  central  processing  point  for 
discrimination  complaints  filed  under 
sections  105(c)  and  428  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act).  Section  105(c)  (set  forth 
below)  prohibits  discrimination  against 
miners,  representatives  of  miners,  or 
applicants  for  employment  in  mines, 
including  coal,  metal,  and  nonmetal 
mines.  Section  428,  however,  is  part  of 
the  Black  Lung  Benefits  titie  (Title  IV)  of 
the  Mine  Act,  and  only  prohibits 
discrimination  against  coal  miners  who 
are  suffering  from  pneumoconiosis.  This 
agreement,  therefore,  deals  only  with 
complaints  associated  with  coal  mine 
employment,  not  with  employment  in 
metal  and  nonmetal  mines. 

Coordinating  the  handling  of 
complaints  which  may  be  made  by  coal 
miners,  representatives  of  such  miners, 
or  applicants  for  employment  in  coal 
mines  will  improve  services  to 
complainants  and  make  more  efficient 
use  of  Government  resources.  This 
agreement  designates  the  agency  to 
receive  complaints  of  discrimination, 
sets  forth  a  procedure  for  investigation 
and  initiation  of  adjudication  of  these 
complaints,  and  provides  for 
consultation  and  cooperation  between 
MSHA  and  ESA. 

A.  Jurisdiction 

1.  MSHA  jurisdiction  includes 
complaints  involving  alleged  violations 
of  section  105(c)  of  the  Mine  Act,  which 
provides  in  pertinent  part:  * 

(c)(1)  No  person  shall  discharge  or  in  any 
manner  discriminate  against  or  cause  to  be 
discharged  or  cause  discrimination  against  or 
otherwise  interfere  with  the  exercise  of  the 
statutory  rights  of  any  miner,  representative 
of  miners  or  applicant  for  employment  in  any 
coal  or  other  mine  subject  to  this  Act  because 
such  miner,  representative  of  miners  or 
applicant  for  employment  has  filed  or  made  a 
complaint  under  or  related  to  this  Act, 
including  a  complaint  notifying  the  operator 
or  the  operator’s  agent,  or  the  representative 
of  the  miners  at  the  coal  or  other  mine  of  an 
alleged  danger  or  safety  or  health  violation  in 
a  coal  or  other  mine,  or  because  such  miner, 
representative  of  miners  or  applicant  for 
employment  is  the  subject  of  medical 
evaluations  and  potential  transfer  under  a 


*  (Full  text  of  section  105(c)  contained  in 
Appendix  A) 


standard  published  pursuant  to  section  101  or 
because  such  miner,  representative  of  miners 
or  applicant  for  employment  has  instituted  or 
caused  to  be  instituted  any  proceeding  under 
or  related  to  this  Act  or  has  testified  or  is 
about  to  testify  in  any  such  proceeding  or 
because  of  the  exercise  by  such  miner, 
representative  of  miners  or  applicant  or 
employment  on  behalf  of  himself  or  others  of 
any  statutory  right  afforded  by  this  Act. 

Miners,  representatives  of  miners,  and 
applicants  for  employment  are  entitled 
to  make  or  file  complaints  under  section 
105(c).  Such  complaints  may  be  filed 
within  60  days  of  the  occurrence  of  the 
alleged  violation. 

2.  ESA  jurisdiction  includes 
complaints  involving  alleged  violations 
of  section  428  of  the  Mine  Act,  which 
provides  in  pertinent  part:  1 

(a)  No  operator  shall  discharge  or  in  any 
other  way  discriminate  against  any  miner 
employed  by  him  by  reason  of  the  fact  that 
such  miner  is  suffering  from  pneumoconiosis. 
No  person  shall  cause  or  attempt  to  cause  an 
operator  to  violate  this  section.  For  the 
purposes  of  this  subsection  the  term  “miner” 
shall  not  include  any  person  who  has  been 
found  to  be  totally  disabled. 

Only  miners  who  are  suffering  from 
pneumoconiosis,  but  not  applicants  for 
employment,  are  covered  by  section  428. 
However,  a  miner  may  complain  of 
discrimination  under  section  428 
because  he  or  she  is  suffering  from 
pneumoconiosis,  even  though  such 
miner  has  not  filed  a  claim  for  black 
lung  benefits.  Section  428  provides  that 
a  complaint  alleging  discrimination  is  to 
be  filed  within  90  days  after  the 
occurrence  of  the  alleged  violation. 

3.  ESA  and  MSHA  will  have 
concurrent  jurisdiction  over  complaints 
in  which  the  facts  of  the  situation  could 
give  rise  to  a  claim  under  both  section 
105(c)  and  section  428.  MSHA  and  ESA 
will  consult  with  each  other  whenever 
such  a  “concurrent  jurisdiction" 
complaint  is  received.  ESA  will  make 
the  final  determination  as  to  whether  a 
violation  of  section  428  has  occurred, 
and  MSHA  shall  make  the  final 
determination  as  to  whether  a  violation 
of  105(c)  has  occurred. 

B.  Offices  Responsible  for  Coordination 

The  MSHA  Coal  Mine  Safety  and 
Health  Branch  of  Special  Investigations 
and  the  ESA  Office  of  Worker’s 
Compensation  Programs,  Division  of 
Coal  Mine  Worker’s  Compensation 
Programs,  will  be  responsible  for 
coordination  and  consultation  in  the 
handling  of  the  discrimination 
complaints  covered  by  this  agreements. 


1  (Full  text  of  section  428  contained  in  Appendix 
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C.  Procedure 

1.  Any  complaint  by  a  coal  miner, 
representative  of  such  miner,  or 
applicant  for  employment  in  a  coal  mine 
which  alleges  discrimination  prohibited 
by  the  Mine  Act  may  be  filed  at  any 
MSHA  or  ESA  Black  Lung  office.  Such 
complaints  shall  be  considered  filed  for 
the  purposes  of  both  section  105(c)  and 
section  428.  Reports  of  such  complaints 
will  be  transmitted  to  MSHA’s  Coal 
Mine  Safety  and  Health  Special 
Investigations  Branch  and  will  be 
assigned  a  number.  All  complaints  will 
then  be  referred  immediately  to  the 
appropriate  MSHA  district  or  subdistrict 
office  for  investigation.  Since  MSHA  has 
a  coal  mine  safety  and  health  staff 
which  regularly  investigates 
discrimination  complaints,  MSHA  will 
be  responsible  for  investigation  of  all 
complaints  and  for  preparation  of  an 
investigative  report  which  will  be  sent 
to  the  Special  Investigations  Branch. 

The  Special  Investigations  Branch  will 
review  and  analyze  the  report.  Based  on 
this  analysis,  action  will  be  taken  on  the 
complaint  in  one  of  the  following  ways: 

(a)  If  a  complaint  involves  a  violation 
of  section  105(c)  only,  MSHA  will 
initiate  proceedings  before  the  Federal 
Mine  Safety  and  Health  Review 
Commission.  If  MSHA  finds  no  violation 
of  section  105(c),  the  complainant  may 
file  an  action  on  his  or  her  own  behalf 
before  the  Commission  within  30  days  of 
notice  of  the  Secretary’s  determination 
that  no  violation  has  occurred. 

(b)  If  a  complaint  involves  a  violation 
of  section  428  only,  ESA  will  initiate 
proceedings  pursuant  to  that  section 
after  receipt  of  the  investigative  report 
from  MSHA.  If,  in  ESA’s  judgment, 
further  investigation  is  needed  before  a 
decision  can  be  made,  the  complaint 
will  be  returned  to  MSHA  with  a  request 
for  additional  information  on  specific 
issues  of  concern.  If  ESA  finds  no 
violation  of  section  428  or  the  dispute 
cannot  be  resolved  amicably,  any  party 
may  request  a  formal  hearing  conducted 
in  accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C.  551  et  seq. 

(c)  If  it  appears  to  the  Special 
Investigations  Branch  from  the  facts 
found  in  the  investigative  report  that  the 
complaint  involves  violations  of  both 
sections  105(c)  and  428,  MSHA  will 
consult  with  ESA  during  the  review  of 
the  report.  If  it  is  determined  that  a 
complaint  gives  rise  to  claims  under 
both  section  105(c)  and  section  428,  the 
complainant  will  be  so  advised  and  will 
be  informed  of  his  or  her  rights  under 
both  sections.  If  the  complainant  wishes 
to  proceed  with  both  claims,  MSHA  will 
proceed  first  with  the  section  105(c) 
claim.  The  reason  for  proceeding  first 
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with  the  section  105(c)  complaint  is  that 
such  cases  must  be  processed  wiihin 
specific  time  frames,  and  in  some 
instances,  section  105(c)  affords  greater 
protection  to  miners  exercising  rights 
under  the  statute.  Ordinarily,  ESA  will 
hold  the  section  428  claim  in  abeyance 
until  the  proceedings  under  section 
105(c)  are  concluded. 

D.  Period  of  Agreement 

This  agreement  shall  continue  in 
effect  unless  modified  or  terminated  by 
mutual  consent  of  both  parties  or 
terminated  by  either  party  upon  thirty 
(3C)  days  advance  written  notice  to  the 
other. 

This  agreement  will  become  effective 
on  the  date  of  the  last  signature. 

Dated:  December  10, 1979. 

Robert  B.  Lagather, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

Dated:  December  10.  1979. 

Donald  Elisburg, 

Assistant  Secretary  of  Labor  for  Employment 
Standards. 

Approved: 

Dated:  December  11,  1979. 

Ray  Marshall. 

Secretary  of  Labor. 

Appendix  A 

Section  105(c)  states  as  follows: 

(c)(1)  No  person  shall  discharge  or  in  any 
manner  discriminate  against  or  cause  to  be 
discharged  or  cause  discrimination  against  or 
otherwise  interfere  with  the  exercise  of  the 
statutory  rights  of  any  miner,  representative 
of  miners  or  applicant  for  employment  in  any 
coal  or  other  mine  subject  to  this  Act  because 
such  miner,  representative  of  miners  or 
applicant  for  employment  has  filed  or  made  a 
complaint  under  or  related  to  this  Act, 
including  a  complaint  notifying  the  operator 
or  the  operator  s  agent,  or  the  representative 
of  the  miners  at  the  coal  or  other  mine  of  an 
alleged  danger  or  safety  or  health  violation  in 
a  coal  or  other  mine,  or  because  such  miner, 
representative  of  miners  or  applicant  for 
employment  is  the  subject  of  medical 
evaluations  and  potential  transfer  under  a 
standard  published  pursuant  to  section  101  or 
because  such  miner,  representative  of  miners 
or  applicant  for  employment  has  instituted  or 
caused  to  be  instituted  any  proceeding  under 
or  related  to  this  Act  of  has  testified  or  is 
about  to  testify  in  any  such  proceeding,  or 
because  of  the  exercise  by  such  miner, 
representative  of  miners  or  applicant  for 
employment  on  behalf  of  himself  or  others  of 
any  statutory  right  afforded  by  this  Act. 

(2)  Any  miner  or  applicant  for  employment 
or  representative  of  miners  who  believes  that 
he  has  been  discharged,  interfered  with,  or 
otherwise  discriminated  against  by  any 
person  in  violation  of  this  subsection  may, 
within  60  days  after  such  violation  occurs, 
file  a  complaint  with  the  Secretary  alleging 
such  discrimination.  Upon  receipt  of  such 
complaint,  the  Secretary  shall  forward  a  copy 
of  the  complaint  to  the  respondent  and  shall 


cause  such  investigation  to  be  made  as  he 
deems  appropriate.  Such  investigation  shall 
commence  within  15  days  of  the  Secretary's 
receipt  of  the  complaint,  and  if  the  Secretary 
finds  that  such  complaint  was  not  frivolously 
brought,  the  Commission,  on  an  expedited 
basis  upon  application  of  the  Secretary,  shall 
order  the  immediate  reinstatement  of  the 
miner  pending  final  older  on  the  complaint.  If 
upon  such  investigation,  the  Secretary 
determines  that  the  provisions  of  this 
subsection  have  been  violated,  he  shall 
immediately  file  a  complaint  with  the 
Commission,  with  service  upon  the  alleged 
violator  and  the  miner,  applicant  for 
employment,  or  representative  of  miners 
alleging  such  discrimination  or  interference 
and  propose  an  order  granting  appropriate 
relief.  The  Commission  shall  afford  an 
opportunity  for  a  hearing  (in  accordance  with 
section  554  of  title  5,  United  States  Code,  but 
without  regard  to  subsection  (a)(3)  of  such 
section)  and  thereafter  shall  issue  an  order, 
based  upon  findings  of  fact,  affirming, 
modifying,  or  vacating  the  Secretary's 
proposed  order,  or  directing  other  appropriate 
relief.  Such  order  shall  become  final  30  days 
after  its  issuance.  The  Commission  shall  have 
authority  in  such  proceedings  to  require  a 
person  committing  a  violation  of  this 
subsection  to  take  such  affirmative  action  to 
abate  ihe  violation  as  the  Commission  deems 
appropriate,  including,  but  not  limited  to,  the 
rehiring  or  reinstatement  of  the  miner  to  his 
former  position  with  back  pay  and  interest. 
The  complaining  miner,  applicant,  or 
representative  of  miners  may  present 
additional  evidence  on  his  own  behalf  during 
any  hearing  held  pursuant  to  this  paragraph. 

(3)  Within  9C  days  of  the  receipt  of  a 
complaint  filed  under  paragraph  (2),  the 
Secretary  shall  notify,  in  writing,  the  miner, 
applicant  for  employment,  or  representative 
of  miners  of  his  determination  whether  a 
violation  has  occurred.  If  the  Secretary,  upon 
investigation,  determines  that  the  provisions 
of  this  subsection  have  not  been  violated,  the 
complainant  shall  have  the  right,  within  30 
days  of  notice  of  the  Secretary’s 
determination,  to  file  an  action  in  his  own 
behalf  before  the  Commission,  charging 
discrimination  or  interference  in  violation  of 
paragraph  (1).  The  Commission  shall  afford 
an  opportunity  for  a  hearing  (in  accordance 
with  section  554  of  title  5,  United  States 
Code,  but  without  regard  to  subsection  (a)(3) 
of  such  section),  and  thereafter  shall  issue  an 
order,  based  upon  findings  of  fact,  dismissing 
or  sustaining  the  complainant’s  charges  and. 
if  the  charges  are  sustained,  granting  such 
relief  as  it  deems  appropriate,  including,  but 
not  limited  to,  an  order  requiring  the  rehiring 
or  reinstatement  of  the  miner  to  his  former 
position  with  back  pay  and  interest  or  such 
remedy  as  may  be  appropriate.  Such  order 
shall  become  final  30  days  after  its  issuance. 
Whenever  an  order  is  issued  sustaining  the 
complainant's  charges  under  this  subsection, 
a  sum  equal  to  the  aggregate  amount  of  all 
costs  and  expenses  (including  attorney’s  fees) 
as  determined  by  the  Commission  to  have 
been  reasonably  incurred  by  the  miner, 
applicant  for  employment  or  representative 
of  miners  for.  or  in  connection  with,  the 
institution  and  prosecution  of  such 
proceedings  shall  be  assessed  against  the 
person  committing  such  violation. 

Proceedings  under  this  section  shall  be 


expedited  by  the  Secretary  and  the 
Commission.  Any  order  issued  by  the 
Commission  under  this  paragraph  shall  be 
subject  to  judicial  review  in  accordance  with 
section  106.  Violations  by  any  person  of 
paragraph  (1)  shall  be  subject  to  the 
provisions  of  sections  108  and  110(a). 

Appendix  B 

Section  428  (30  U.S.C.A.  938)  states  as 
follows: 

Prohibition  of  discrimination  by  operators 
of  miners  suffering  from  pneumoconisosis; 
procedure;  costs  and  penalties. 

(a)  No  operator  shall  discharge  or  in  any 
way  discriminate  against  any  miner 
employed  by  him  by  reason  of  the  fact  that 
such  miner  is  suffering  from  pneumoconiosis. 
No  person  cause  or  attempt  to  cause  an 
operator  to  violate  this  section.  For  the 
purposes  of  this  subsection  the  term  “miner” 
shall  not  include  any  person  who  has  been 
found  to  be  totally  disabled. 

(b)  Any  miner  who  believes  that  he  ha9 
been  discharged  or  otherwise  discriminated 
against  by  any  person  in  violation  of 
subsection  (a)  of  this  section,  or  any 
representative  of  such  miner  may,  wiihin 
ninety  days  after  such  violation  occurs,  apply 
to  the  Secretary  for  a  review  of  such  alleged 
discharge  or  discrimination.  A  copy  of  the 
application  shall  be  sent  to  such  person  who 
shall  be  the  respondent.  Upon  receipt  of  such 
application,  the  Secretary  shall  cause  such 
investigation  to  be  made  as  he  deems 
appropriate.  Such  investigation  shall  provide 
an  opportunity  for  a  public  hearing  at  the 
request  of  any  party  to  enable  the  parties  to 
present  information  relating  to  such  violation. 
The  parties  shall  be  given  written  notice  of 
the  time  and  place  of  ihe  hearing  at  least  five 
days  prior  to  the  hearing.  Any  such  hearing 
shall  be  of  record  and  shall  be  subject  to 
section  554  of  Title  5.  Each  hearing  examiner 
presiding  under  this  section  and  under  the 
provisions  of  subchapters  I,  II  and  III  of  this 
chapter  shall  receive  compensation  at  a  rate 
not  less  than  that  prescribed  for  GS-18  under 
sec  tion  5332  of  Title  5.  Upon  receiving  the 
report  of  such  investigation,  the  Secretary 
shell  make  findings  of  fact.  If  he  finds  that 
such  violation  did  occur,  he  shall  issue  a 
decision,  incorporating  an  order  therein, 
requiring  the  person  committing  such 
violation  to  take  such  affirmative  action  as 
the  Secretary  deems  appropriate,  including, 
but  not  limited  to,  the  rehiring  or 
reinstatement  of  the  miner  to  his  former 
position  with  back  pay.  If  he  finds  that  there 
was  no  such  violation,  he  shall  issue  an  order 
denying  the  application.  Such  order  shall 
incorporate  the  Secretary’s  findings  therein. 

(c)  Whenever  an  order  is  issued  under  this 
subsection  granting  relief  to  a  miner  at  the 
request  of  such  miner,  a  sum  equal  to  the 
aggregate  amount  of  ail  costs  and  expenses 
(including  the  attorney’s  fees)  as  determined 
by  the  Secretary  to  have  been  reasonably 
incurred  by  such  miner,  for,  or  in  connection 
with,  the  institution  and  prosecution  of  such 
proceedings,  9hall  be  assessed  against  the 
person  committing  the  violation. 

[FR  Doc.  78-39034  Filed  12-20-79;  8:45  am] 
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